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1. Introduction 
 

I was appointed Hearings Commissioner by the Southland District Council to hear 
and determine Resource Consent Application 360/10/11/61 lodged by Takitimu Coal 
Limited.  Land use consent is sought to develop a coal mine (known as “Coaldale”) 
north-west of the Nightcaps Township.  An independent Hearings Commissioner was 
needed to hear the application because the Southland District Council is the owner of 
the adjacent site (existing Takitimu Mine) on which overburden will be placed.  
 
The application was publicly notified on 18 April 2011 and received 15 submissions in 
total, including two late submissions.  A pre-hearing meeting was held on 26 May 
2011.  No issues were agreed at this meeting which has any bearing on this decision.  
The actual consent hearing was held in Invercargill on 21 June 2011.  I had 
inspected the site prior to the hearing on 20 June 2011. 
 
A number of resource consent applications were also required from 
Environment Southland to facilitate the development and operation of the mine.  
These applications seek authorisation for the discharge of contaminants (dust) to air, 
to temporarily re-align the Wairio Stream, to abstract 2,500 m³ of groundwater, to 
dewater the ponds to facilitate mining, to discharge treated water and land use 
consent to construct a culvert.  Environment Southland chose to process these 
applications on a limited notification basis.  Consequently no joint hearing was 
necessary.  I understand that these consents were granted by 
Environment Southland on 23 June 2011. 
 
I advise that the consent has been granted subject to conditions imposed under 
Section 108 of the Act.  The full text of the decision commences at page 8 below. 

 
 

2. The Hearing and Appearances  
 

The following parties were present at the hearing: 
 
The Applicant: 
 
The applicant, Takitimu Coal Limited, was represented by: 
 
•  Mr AJL Beatson (Bell Gully) 

•  Mr C Pilcher (Eastern Coal Limited) 

•  Mr J Marnane (Eastern Coal Limited) 

•  Mr D Spring   (Golder Associates (NZ) Limited) 

•  Mr S Camp  (Marshall Day Acoustics Limited) 

•  Mrs K Scott (BTW South Limited) 
 

Council Staff: 
 
The following Council staff were present: 
 
•  Mr M Roy (Graduate Resource Management Planner and Section 42A report 

author) 

•  Mr S Moran (Manager - Resource Management) 

•  Mr M Sarfaiti (Environmental Health Officer) 

•  Mr P Ferguson (Administration Officer) 
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Submitters: 

 
The following submitters were present and spoke in support of their submissions: 
 
•  Ms A Thompson and Mr V Goodwin (Public Health South) 

•  Mr A Philpot (Nightcaps Community Development Association) 

•  Ms M Ahern 

•  Ms A Barrett and Mr B Barrett (Nightcaps Child Health Concerns Association) 
 

 Mr Roy also tabled letters from the New Zealand Transport Agency and KiwiRail.  
Both letters confirmed support for the conditions recommended by Mr Roy in regard 
to their respective submissions.  The applicant confirmed its acceptance of the 
proposed conditions. 

 
 
3. Procedural Matters 
 

The closing date for submissions was 18 May 2011.  The submissions received from 
Johnson Bros Transport and Ferguson Trucking Milton, both which supported the 
application, were received after the close of submissions.  Given these submissions 
were only a matter of two and three days late, I resolved to accept them by extending 
the time limit for receiving submissions in accordance with Sections 37 and 37A of 
the Act.   
 

 
4. Summary of Evidence Heard 
 
 Council Staff 
 
 Mr Roy tabled his Section 42A report and had no further comment to make.  

He recommended that the consent be granted subject to a number of conditions 
being imposed.  His recommended conditions included a restriction on the 24 hour 
operation sought. 
 
The Applicant 
 
Mr Beatson presented legal submissions on behalf of the applicant that briefly 
outlined what is proposed; addressed the status of the activity; addressed the 
submissions received; outlined the statutory considerations and the permitted 
baseline; and identified the key environmental effects, District Plan and Part 2 
matters relevant to the proposal.  Mr Beatson presented legal argument that 
indicated the proposal was in fact a discretionary activity as opposed to a 
non-complying activity (because of non-compliance with the noise standard) as 
suggested in the Section 42A report.  He submitted that the default rule in the plan 
(Rule 2.2(ii)), which states that activities not specifically provided for are to be 
considered as non-complying activities, does not apply in this case because mining 
activities are provided for as discretionary activities.  He highlighted the fact that the 
effects of noise are specific assessment criteria for mining activity.  
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Mr Beatson then drew my attention to the fact that only one submission in opposition 
was received – from Ms Ahern whose property is some 350 metres from the mine 
site.  He noted that the submissions from the Southland Plantation Forest Company 
and Ms Barrett (for Nightcaps Child Health Concerns Association) raised issues 
relating to discharges to water and air.  He submitted that while there is some overlap 
in terms of dust effects, the jurisdiction over these matters lay principally with 
Environment Southland and that the necessary consents had been sought from 
them.     
 
Mr Beatson then went on to address the key environmental effects arising from the 
proposal, together with other matters raised by submitters, and the relevant case law 
around those issues.  After briefly dealing with the District Plan and Part 2 matters, 
he concluded by submitting that the proposal seeks to continue a long-standing and 
important local industry that has widespread support in the community.  He submitted 
there is no reason not to grant the consent.   
 
Mr Pilcher (the General Manager for Eastern Coal Holdings Limited, the parent 
company of Takitimu Coal Limited) gave an overview of the applicant company, 
which had bought the Nightcaps mine in 2006, and renamed it Takitimu Coal Limited.  
In 2007 the existing mine increased production from 10,500 tonnes/year to 
170,000 tonnes/year of coal.  The majority of this coal went to supply Fonterra, but 
the company also supplied approximately 40 other businesses, including hospitals, 
and about 30 schools.  He expected production from the new Coaldale Mine to slowly 
increase over the proposed five year life of the mine from 170,000 tonnes/year up to 
200,000 tonnes/year in the final year.  The value of this coal resource is estimated to 
be in excess of $80,000,000 without taking into account wider values. 
 
Mr Pilcher advised that Takitimu Coal, in conjunction with its mining contractor 
Stracon, employed 37 local people.  Mr Pilcher estimated that Eastern Coal Limited 
had invested more than $7 million into the existing mine in the last three years 
(including a complex dust suppression and monitoring system) and that the Coaldale 
project would see a further $6,000,000 invested in the area.  He said that the 
implications would be significant if the applications were declined, not only for its 
business, but also for the Nightcaps community, the Company’s customers, and the 
industry as a whole.   
 
Mr Pilcher then provided a brief outline of the history of mining in the area, noting that 
the subject site had been worked before, via both underground and open cast mining 
methods.  He then provided an overview of the operation and advised of the 
Company’s future plans in the area.  In answer to my questions he said that there 
would be an estimated four month overlap with the operation of the existing mine and 
the new Coaldale mine although he advised current production levels would not 
increase as a result.  The overlap resulted from overburden stripping at Coaldale 
would occur in that first four month period without the production of coal.  He believed 
the ability to carry out earthworks 24-hours a day was critical in the first two years of 
the project to enable subsequent blending of the two coal types at the site, each with 
a different sulphur content, to meet the sulphur specification of its clients. 
 
Mr Marnane (the company’s New Zealand Operations Manager) then provided the 
background to the project.  He advised that the Coaldale operation will be similar to 
that already conducted at the existing Takitimu mine.  Coal processing and rail 
load-out activities will remain unchanged.  He noted that there will be some overlap 
between the two sites with the Coaldale site being prepared for mining as extraction 
draws to an end at the Takitimu mine.   
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He then advised that the estimated coal resource at Coaldale is 988,000 tonnes, 
which equates to approximately five years coal supply.  Mr Marnane then briefly 
described the development of the site and indicated that a total area of 32 hectares 
will be disturbed at any one time.  He also reiterated the need for a 24-hour operation 
to ensure there is always different coal seams available to enable blending to 
achieve the appropriate sulphur content. 
 
Mr Marnane then described the consultation that had been undertaken by the 
applicant.  Those consulted were identified as the most affected people by the 
landscape and noise reports commissioned by the applicant.  Of the 26 parties 
identified as affected by these reports, the applicant received written approvals from 
18 of them.  Consultation was also carried out with the Nightcaps Community 
Development Association, the Department of Conservation, Te Ao Mārama and 
Fish and Game.  Further consultation was carried out with a number of other parties 
after notification, including NZTA, KiwiRail, Public Health South, Ms Barrett and 
Ms Ahern.  He promoted a number of measures that had been undertaken or offered 
to address concerns raised.   
 
Mr Marnane then went on to describe in some detail the dust mitigation measures in 
place at the existing mine site (fully operational since June 2010) and advised that 
the same system will be put in place at Coaldale.  He drew my attention to 
Ms Barrett’s submission which suggested that the existing air discharge consent has 
not been complied with.  He submitted that Ms Barrett had confused the trigger levels 
(i.e. the TSP concentrations at which the dust suppression measures must be 
initiated) with the consent levels.  He advised that the company had in fact complied 
with its consent conditions since the installation of the new system.    
 
Mr Spring (a Senior Mining Engineer) then presented evidence on the mine planning 
for the site.  His evidence provided the technical detail behind the applicant’s request 
to allow a 24-hour operation to achieve the required coal-blend sulphur specification.  
He concluded that the current plant and work hours operating at the existing mine 
site would not be suitable at Coaldale given the required volume of overburden waste 
stripping to achieve this specification.  He detailed what machinery and hours of 
operation would be needed and how the effects of this could be mitigated.  Mr Spring 
also clarified the maximum area of land that would be disturbed at any one time.  
He advised that a maximum of 32 hectares is required to be disturbed at any one 
time as opposed to the 23 hectare restriction proposed by Mr Roy. 
 
Mr Camp, the applicant’s acoustic consultant, then presented evidence addressing 
the noise effects associated with the operation of the proposal. He outlined the 
aspects of the proposal that will generate noise and advised that he and one of his 
colleagues have measured noise emissions from existing operations at the Takitimu 
mine. He then addressed the District Plan noise standards and noted the failure to 
comply with the limit at the Urban Resource Area boundary. However he believed 
this to be somewhat academic because non-compliance at this point will not result in 
adverse effects at dwellings. He also indicated where these areas of non-compliance 
were within the urban area and confirmed them to be relatively minor. 
 
Mr Camp then outlined his predicted noise levels and confirmed that the activities 
proposed at Coaldale would comply with both day-time and night-time noise limits.  
Responding to the Officer’s recommendation (based on noise effects) that a 24-hour 
operation not be permitted, Mr Camp stated that he was satisfied that a 24-hour 
operation on the site was feasible and that such operation will not result in more than 
minor adverse noise effects.  He predicted that at night noise levels will generally be 
less than 35 dB LA10 at existing dwellings, which is less than the District Plan’s 
40 dBA standard and the 45 dBA best practise guideline from NZS 6802:2008 and 
the World Health Organisation Guidelines.   
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However, to achieve this, he did recommend some control on methodology and 
machinery to be used to ensure that there is adequate screening in the initial stages 
of the work.  He promoted a condition that requires monitoring and calculations of 
day-time noise to confirm that night-time noise limits will be achieved prior to any 
night-time activity being permitted to occur.  This would provide both Council and the 
community with certainty that night-time noise limits will be achieved. 
 
Mr Camp also addressed the noise conditions promoted in the Section 42A Report.  
He promoted a number of amendments to these including an earlier start to the 
night-time restriction of 7.00 pm (as opposed to 10.00 pm) on the basis that ambient 
noise levels in this area reduce earlier in the evening than in urban areas.  Mr Camp 
also believed that ambient noise levels do not warrant lower noise limits on Sunday 
than on any other day of the week.  In his experience, Sundays are now noisier than 
weekdays given the level of activity that now occurs on Sunday.     
  
After hearing from Mr Goodwin (Public Heath South) on noise issues, the applicant’s 
planning consultant, Mrs Scott, then presented planning evidence.  Mrs Scott spoke 
to her evidence and briefly discussed the applications in front of 
Environment Southland and the status of the proposal under the Southland District 
Plan.  She then addressed the Section 42A report and the conditions promoted 
therein.  For the most part, Mrs Scott found herself in agreement with Mr Roy with the 
major exception being the restriction promoted on the hours of the mine’s operation.  
Mrs Scott promoted a number of amendments to the proposed conditions but 
acknowledged that further changes were required as a result of agreements reached 
at the hearing (particularly in relation to Mr Goodwin’s suggested amendments for the 
noise conditions).  
 
With respect to the environmental effects of the proposal, Mrs Scott concluded that 
these could be sufficiently avoided, remedied or mitigated so that they would be no 
more than minor beyond the boundary of the site.  She then highlighted the key 
provisions of the Act and of the various planning documents relevant to the proposal.  
She concluded that the proposal was not inconsistent with any relevant provisions of 
these documents.  Mrs Scott then advised that the Environment Southland Officer 
handling the various discharge and other regional council consents sought for the 
project had recommended that the necessary consents be granted.  
The recommendation was subject to a range of conditions which Mrs Scott took me 
through.  
 
The Submitters 
 
Public Health South, represented by Ms A Thompson and Mr V Goodwin, 
presented its evidence after Mr Camp had presented his acoustic evidence for the 
applicant.  Ms Thompson outlined the statutory role of Public Health South and the 
reasons for its submission.  Mr Goodwin then presented detailed evidence relating 
to the potential noise effects that could arise from the operation.  He outlined the 
potential adverse health effects of noise and concluded that at the level predicted for 
this proposal, there will be no adverse health effects.  He then went on to discuss 
amenity related noise effects.  He believed that “the substantial separation distances 
between potential noise source locations and the likely locations of people in the 
vicinities of their homes will provide an adequate degree of protection from the 
adverse effects of noise.”  
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With respect to the proposed hours of operation for the mine, he noted that noise 
effects are just one factor to take into account when determining whether or not a 
24-hour operation is appropriate at the site.  His written evidence disputed the initial 
Marshall Day Acoustics report statement that “Sunday is no longer a quiet day” but 
acknowledged that Mr Camp expanded on this in his written evidence with the 
appropriate evidence to support this claim.  With respect to the 24-hour operation 
issue, Mr Goodwin believed that it should be the community as opposed to an expert 
that determines whether this is appropriate at the site but again acknowledged that 
sustainable management required a range of factors to be considered.  He then 
discussed a number of changes to the conditions that he considered necessary to 
ensure that they were enforceable. 
 
Mr Philpot, representing the Nightcaps Community Development Area 
Subcommittee (“DAS”) then addressed the hearing.  He noted that “Nightcaps is a 
coalmining town and always will be”.  He advised that the DAS wanted the 
applications to be approved as the mine was important to the community for 
employment and business support.  The Company was supported because it 
communicated well and had always kept its word with the DAS.  He believed the 
rehabilitation work was the best it had ever been and the site is being kept relatively 
weed free.  He also noted that the new dust suppression system appears to have 
worked well and he did not know of any complaints since it had been installed. 
 
Ms Ahern then spoke to her submission.  She thanked the applicant for its 
consultative approach.  She advised that she was moving back to Nightcaps in 
January so will become a permanent resident again.  Ms Ahern raised concern over 
the potential for her property to be devalued by the mine.  She acknowledged that 
she is used to living with the mine but it is different for others who have looked to buy 
her property.  Residents have been concerned about the load out site.  She agreed 
with Mr Roy’s conditions and the changes proposed by Mr Goodwin.  She advised 
that Nightcaps residents enjoy a different lifestyle that cannot be found elsewhere.  
She did not support work on Sunday.  While she understood the benefits of the mine, 
she wants noise and visual effects to be mitigated.  With respect to Ms Smethan’s 
further assessment, she advised that she did not go to the property but used photos 
provided by Mr Marnane.  However, she accepted the photos as a reasonable 
reflection of views from her property.  She advised that she was concerned with 
planting to the north of her house as it may cause shading.  She would prefer double 
glazing to screen planting. 
 
Ms A Barrett and Mr B Barrett then appeared on behalf of the Nightcaps Child 
Health Concerns Association.  Ms Barrett spoke first, reading from a written 
statement.  Unfortunately, much of what Ms Barrett had to say related to issues 
pertaining to the consents in front of Environment Southland.  These concerns 
related to the potential for local air and water pollution which are not within the scope 
of the SDC consents and therefore outside of my consideration of the proposal.  
She did discuss dust in detail and attempted to illustrate this with a DVD 
presentation.  The video she played at the hearing illustrated dust coming off the 
existing mine.  She was very concerned about the content of that dust.  The videos 
presented were dated November 2009 and March 2010 so appeared to have been 
filmed prior to the installation of the new dust suppression system.  Her main concern 
was that the new site was undeveloped and based on the previous performance of 
the applicant, she is very concerned about the effects that may occur.  She also 
addressed a number of legal and contractual issues and was concerned that the 
applicant’s existing consents were not being enforced.  She felt that the Company 
had no redress when contamination becomes an issue. 
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Mr B Barrett then spoke in support of the Association’s submission.  Again, his main 
concerns related to the various discharge issues in front of the Regional Council 
(Environment Southland).  He stated that he does agree with the need for industry 
but was concerned with the pollution of the stream in the area and believed that the 
eels have disappeared from the stream as a result of pollution from the mine.  
He also spoke of the McGregor Park drainage issues.  He had no confidence in the 
DAS dealing with the issues appropriately. 
 
 
Review by Reporting Officers 
 
After hearing the evidence of Mr Camp and Mr Goodwin, Mr Sarfaiti agreed that a 
24-hour operation would be acceptable in this location.  He believed the new 
conditions promoted by Mr Camp and Mr Goodwin were acceptable and should 
ensure the outcomes sought are achieved. 
 
Mr Roy stood by his original recommendation to grant the consent.  However, he 
also accepted that the evidence indicated that the proposal could operate 24-hours 
without adverse effects that were more than minor.  He also agreed with the changes 
proposed by the applicant and Mr Goodwin to the recommended conditions of 
consent.  

  
The Applicant’s Reply 

 
In his reply, Mr Beatson first dealt with Mr Goodwin’s evidence.  He advised that the 
changes to the noise conditions promoted by Mr Goodwin were acceptable to the 
applicant.  However, he did note that Mr Goodwin had confused the proposed noise 
management limits with a management plan approach.  He also found it unusual that 
the community should prescribe what is acceptable in terms of working hours without 
the guidance of experts.  In any event, he noted that they complied with the 
District Plan noise limits (which were a community standard) and that no resident 
was concerned (although he acknowledged that Ms Ahern was planning to move 
back to Nightcaps).   
 
Mr Beatson then acknowledged the support of the CDA and noted that Nightcaps 
was a mining town.  He accepted that there is room for different views but believed 
Ms Ahern needed to acknowledge the benefits of the mine.  This was pertinent in 
relation to her comment on property values - if the mine was to close, there would be 
a significant negative effect on property values in Nightcaps.  He also noted that 
Ms Ahern requested the District Plan be followed in relation to Sunday operations 
and noted that they were in fact complying with the District Plan.  He went on to say 
that the applicant is not saying you won’t hear the mine but that they are ultimately 
falling back on the plan standard.  While the applicant is happy to provide mitigation 
through landscape screening, this offer does not extend to double glazing because 
the experts say the noise effect is minor. 
 
With respect to Ms Barrett’s submission, Mr Beatson noted the main concern (from a 
land use perspective) was the effects of dust.  He referred to the proposed 
Environment Southland conditions and submitted they should adequately deal with 
that issue.  Mr Beatson then went on to address a number of issues that Ms Barrett 
raised that had no relevance to this proposal.  With respect to Mr Barrett’s 
submission regarding Māori values, he noted that the applicant had consulted with 
Te Ao Mārama and that it had not submitted.  With respect to the loss of eels within 
the stream, he referred to the ecological report that confirmed eels were in fact 
present in the stream. 
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4. Decision - Takitimu Coal Limited  
 
Pursuant to Sections 34A(1) and 104B of the Act, and after having regard to matters 
set out in Part 2 and Sections 104 of the Resource Management Act, I hereby grant 
consent as a discretionary activity to the land use application on the sites legally 
described as Lot 1, DP 4505 and Sections 193 and 200, Block IV, Wairio Survey 
District - (CT SL179/69); Lot 2, DP 8851 - (CT SL4A/1368); Section 322, Block IV, 
Wairio Survey District - (CT SL11A/243); Section 357, Block IV, Wairio Survey 
District - (CT SL5D/22); Section 366, Block IV, Wairio Survey District - 
(CT SL7B/318); Part Section 7, Block IV, Wairio Survey District - (SL122/292A) and 
Lot 1, DP 8851 - (CT SL4A/1362); 

 
Subject to the following conditions imposed under Section 108 of the Act: 
 
Earthworks Conditions 
 
1. That the proposed earthworks shall be undertaken in general accordance with 

the information as detailed in the resource consent application filed by 
BTW South Limited on behalf of the applicant, dated 21 March 2010 and 
further information contained in a letter from BTW South Limited dated 6 April 
2010.   

 
 In particular, in accordance with the application details, the physical extent of 

the activities authorised shall be limited to activities within the areas identified 
as “Coaldale Preliminary Consultation Plan” on BTW South drawing S10047 
dated 10-Mar-11.  This consent does not authorise activities outside of the 
areas identified on these plans.   

 
2. That in accordance with Section 123 of the Act, the duration of these land use 

consents shall be 11 years from the date that the consent commences. 
 
3. That the hours of coal extraction, overburden stripping and associated 

activities, including any loading and unloading of vehicles and rail wagons on 
or from the site, shall be limited to 7.00 am Monday to 7.00am Saturday and 
from 7.00 am to 10.00 pm, Saturday and Sunday.  No extraction or 
associated activities, including vehicle movements associated with coal 
extraction on and to and from the sites, or within the boundaries of the sites, 
are to occur outside of these hours. 

 
4.  The rock quarry shall only operate during the hours 7.00am to 7.00pm daily, 

Monday to Friday. 
 
5. Prior to the commencement of any night-time activity on-site, detailed 

day-time noise measurements shall be undertaken, supplemented with 
calculations where necessary, to confirm methodology which ensures that the 
night-time noise limit will be achieved.  A written report detailing the results 
and recommendations shall be submitted to the Manager of Resource 
Management for approval prior to beginning night-time work. 

 

Kōiwi Accidental Discovery 
 
6. If Kōiwi (human skeletal remains) are discovered, then work shall stop 

immediately and Te Ao Mārama Incorporated (Ngāi Tahu (Murihiku) 
Resource Management Consultants) will be advised. 
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They will arrange a site inspection by the appropriate tangata whenua and 
their advisers, including statutory agencies, who will determine whether the 
discovery is likely to be extensive and whether a thorough site investigation is 
required. 
 

In recognition of Section 6 of the Resource Management Act 1991 and legal 
requirements under the Historic Places Act 1993, there is a requirement to 
consult the New Zealand Historic Places Trust when archaeological sites are 
disturbed without authorisation previously obtained.  The New Zealand Police 
also need to be consulted if the discovery includes Kōiwi or human remains. 
 

Materials discovered will be handled and removed by Iwi responsible for the 
tikanga appropriate to their removal or preservation. 

 

 Taonga or Artefact Accidental Discovery 
 

 Taonga or artefact material (e.g. pounamu/greenstone artefacts) other than 
Kōiwi will be treated in a similar manner so that their importance can be 
determined and the environment recorded by qualified archaeologists 
alongside the appropriate tangata whenua. 

 

 In-situ (Natural State) Pounamu/Greenstone Accidental Discovery 
 

Pursuant to the Ngāi Tahu (Pounamu Vesting) Act 1997, all natural state 
pounamu/greenstone in the Ngāi Tahu tribal area is owned by Te Rūnanga o 
Ngāi Tahu.  The Ngāi Tahu Pounamu Resource Management Plan provides 
for the following measures: 
 

• Any in-situ (natural state) pounamu/greenstone accidentally 
discovered should be reported to the Pounamu Management Officer 
of Te Rūnanga o Ngāi Tahu as soon as is reasonably practicable.  
The Pounamu Management Officer of Te Rūnanga o Ngāi Tahu will in 
turn contact the appropriate Kaitiaki Papatipu Rūnanga. 

 

• In the event that the finder considers the pounamu is at immediate risk 
of loss such as erosion, animal damage to the site or theft, the 
pounamu/greenstone should be carefully covered over and/or 
relocated to the nearest safe ground.  The find should then be notified 
immediately to the Pounamu Management Officer. 

 

Contact details for the Pounamu Management Officer are as follows: 
 
Te Rūnanga o Ngāi Tahu 

Level 7, Te Waipounamu House 

158 Hereford Street 
PO Box 13046 

Armagh 

Christchurch  8141 

Phone: (03) 366 4344 

Fax: (03) 365 4424 

Web: www.ngaitahu.iwi.nz 

Pounamu Management Officer 
Kaiwhakarite Tiaki Pounamu 

Te Rūnanga o Ngāi Tahu 

 
 7. That prior to the use of any hazardous substances on site, the consent 

holder, at the consent holder’s cost, shall submit to Council’s Manager - 
Resource Management a letter from a HSNO test certifier that states the 
storage of hazardous substances is HSNO compliant. 

 
 8. That the consent holder, at the consent holder’s cost, shall ensure that all 

exterior lighting shall be positioned and/or cowled so that light-spill is directed 
away from residences on adjoining sites. 

 

http://www.ngaitahu.iwi.nz/
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9. That all vehicular access by the consent holder and authorised vehicles to all 
sites included in this consent shall be from Company Road, via the existing 
access way to the mine site.   

 
10. That the consent holder shall ensure that the sites of the consent are kept 

free of all pest plants (as listed in the Regional Pest Management Strategy) at 
the consent holder’s cost.   

 
11. That the maximum total area of land disturbance (being land not under 

vegetative cover) at any one time shall not exceed 32 hectares.  For the 
avoidance of doubt this includes the mine pit, the rock quarry, site office and 
water treatment plant, but excludes the stockpiles which will be revegetated.  

 
12. That localised earth bunds shall be constructed at the consent holder’s cost 

around the western and southern sides of the rock quarry prior to the 
commencement of quarrying activities.  The bunds are to provide visual 
barriers and noise mitigation from mobile machinery.  All earth bunds shall be 
sown out in pasture within eight months of construction of the bunds. 

 
13. That no material shall be extracted within 20 metres of the legal boundary of 

the railway track.   
 
14. That within two months of the commencement of mining works at the 

Coaldale mine, the consent holder, at the consent holder’s expense, shall 
construct earth bunds at least 4 metres in height above road level along the 
southern and western sides of the proposed haul road to mitigate visual and 
noise effects generated from the mining activity.  The consent holder, at the 
consent holder’s cost, shall submit to Council’s Manager of Resource 
Management a letter from a licensed cadastral surveyor to confirm that the 
earth bunds comply with this condition of consent.  All earth bunds shall be 
sown out in pasture within eight months of construction of the bunds 
commencing to prevent potential dust and visual effects. 

 
15. That prior to the commencement of mining, the consent holder shall prepare 

and submit a deformation monitoring plan which shall be prepared by a 
suitably qualified person to outline the methodology for undertaking 
deformation monitoring surveying around the Coaldale mine site.  This plan 
shall include details of how monitoring will be undertaken to ensure that there 
are sufficient monitoring points, as well as detailing the regularity of 
monitoring, and identifying benchmark levels for the site.  This plan shall 
specifically address monitoring along the Wairio Branch Railway.  
The consent holder shall provide written confirmation from KiwiRail that the 
proposed deformation monitoring plan meets its requirements in terms of 
ensuring that land stability is monitored in accordance with best practice 
guidelines. 

 
16. That the consent holder shall be required to forward the attached “Notice of 

Commencement of Work” to the Council’s Compliance Officer at the address 
provided on this Notice, at least five working days prior to the commencement 
of the activities authorised by this resource consent.   

 
Noise Management Conditions 
 
17. That the consent holder shall ensure all activities authorised by this consent 

comply with the following noise performance standards: 
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 That sound from the exercise of this consent shall not exceed the following 
noise limits during any sample period within the timeframes stated: 

 
  At any point within the notional boundary of a habitable building associated 

with any residential, hospitality, tourist, educational or health activity on 
another site: 

 
   
  7.00 am to 7.00 pm 50 dBA L10 
 
  At all other times  40 dBA L10 
   70 dBA L max 
 

“Notional boundary” means a line 20 metres from any side of a building used 
for residential, hospitality, tourist, educational or health activity, or the legal 
boundary of the site on which the building is located where the boundary is 
closer to the building than 20 metres. 

 
Sound shall be measured in accordance with NZS 6801:1991 Measurement 
of Sound and shall be assessed in accordance with NZS 6802:1991 
Assessment of Environmental Sound.  Adjustments to performance standards 
provided for in Clause 4.4 of NZS 6802:1991 shall apply if justified. 

 
18.  That noise limits in Condition 17 shall not apply to construction sound which 

shall be assessed in accordance with NZS 6803:1999 Acoustics - 
Construction noise.   

 
19. That the Council shall undertake monitoring of noise at any point within the 

notional boundary of the nearest affected residences once within three 
months of the ‘Notice of Commencement of Work’ being received then 
annually from then on for the 11 year period to ensure that the assessed 
sound level does not exceed the permitted levels outlined in Condition 17.   

 
 In accordance with Section 36 of the Resource Management Act 1991, the 

cost of this monitoring shall be at the consent holder’s expense.  The Council 
shall audit the results of this monitoring and reserves the right to undertake 
any additional monitoring arising as a result of this audit and charge for such 
monitoring under Section 36 of the Resource Management Act 1991.   

 
20. That the use of beeping vehicle reversing alarms during activities authorised 

by these consents is prohibited. 
 
 21. That the consent holder, at the consent holder’s cost, shall make available an 

internal after-hours phone service (outside the hours of 9.00 am - 5.00 pm) to 
receive and investigate noise complaints from the mining activities associated 
with the site.  The consent holder shall, within one month of the date that this 
consent commences, send a letter to all submitters on this resource consent 
application outlining the number for the after-hours phone service. 

 
 22. That all blasting shall be undertaken so as to ensure that: 
 
  (a) Maximum air blast overpressure is 115 dBA Lin Peak.  The level of 

115 dBA may be exceeded up to 5% of the total number of blasts over 
a period of 12 months.  However, the level should not exceed 
120 dBA (Lin Peak) at any one time. 
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  (b) Maximum level for ground vibration is 5 mm/sec (peak particle velocity 
(PPV)).  The PPV level of 5 mm/sec may be exceeded up to 5% of the 
total number of blasts over a period of 12 months.  However, the level 
should not exceed 10 mm/sec at any time. 

 
  (c) Blasting shall be confined to the hours of 9.00 am to 5.00 pm daily, 

Monday to Friday, and where possible should occur at the same time 
each day. 

 
23.  That prior to the commencement of blasting associated with the mining 

activity, the consent holder, at the consent holder’s cost, shall prepare and 
submit to Council’s Manager of Resource Management a detailed 
Blast Management Plan (using the recommendations of Appendix J, 
AS2187.2-2006 Explosives - Storage and Use, Part 2: Use of Explosives, as 
its basis provided that the reference sound pressure level in J3.3.1 Line 7 
shall be 20 uPA not 20 mPA and dBZ shall be deemed to be equivalent to dB 
Linear), which shall outline the methods for managing blasting including 
identifying magazine storage areas, risk areas, emergency procedures, 
blasting site specifics, communication strategy, and a vibration monitoring 
programme. 

 
Rehabilitation Conditions  
 
24. That rehabilitation of all sites covered by this consent shall occur in 

accordance with the “Takitimu Coal Limited - Site Rehabilitation Concept 
Plan” submitted with the application, at the consent holder’s cost.  
Rehabilitation shall commence within six months of cessation of the coal 
extraction activity on the site but in any event not later than 1 December 
2021. 

 
25. That the consent holder, at the consent holder’s cost, shall vegetate all 

stockpiles of topsoil, clay and overburden to mitigate the potential dust and 
visual effects on surrounding parties.   

 
26. That final reinstatement of all sites covered by this consent shall occur within 

six months of cessation of the coal extraction activity on the site, being 
required to be fully completed within 11 years of the commencement of this 
consent, being the 10 years requested in the application, plus a further year 
for final rehabilitation work following the cessation of mining activities.   

 
27. That all rehabilitation work shall be completed in accordance with 

NZS 4402:1986 (Methods of Testing Soils for Civil Engineering Purposes).  
In addition, any rehabilitation material shall not include hazardous substances, 
domestic refuse or other debris (e.g. car bodies etc.). 
 
All overburden transported back to the Coaldale mine for reinstatement shall 
be compacted, and certified by a suitably qualified engineer as being “stable” 
for the purpose of supporting the surrounding hillside.  The consent holder 
shall forward to Council’s Manager of Resource Management a letter from the 
suitably qualified engineer which outlines that the reinstated overburden is 
compacted and stabilised prior to spreading clay and topsoil over the 
overburden for grass sowing. 
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28. That final rehabilitation shall ensure that both mine pits (Coaldale and 
Takitimu) are filled and contoured so as to ensure that the sites resemble (as 
close as practicable) their pre-mining landforms.  The mines shall be filled 
and contoured firstly with overburden, then filled with clay, finally covered with 
topsoil and sown into pasture.   
 
Prior to 1 December 2012, the consent holder, at the consent holder’s cost, 
shall submit for approval to Council’s Manager of Resource Management a 
detailed rehabilitation plan for Coaldale and Takitimu.  Until this plan is 
submitted, the existing site rehabilitation plan for the Takitimu site shall 
remain current. 

 
29. That pursuant to Sections 108(2)(b), 108A and 109 of the Resource 

Management Act 1991, the consent holder shall enter into a bond with 
Council with a surety of $350,000, plus GST, in order to ensure rehabilitation 
of the site and compliance with Conditions (24 - 29) of this consent.  
This bond is additional to the bond already held by Council with Takitimu Coal 
for McGregor Park and the existing mine site. 

 
 This bond document is required to be approved by the Council’s Solicitor, 

Mr Barry Slowley, at the consent holder’s expense.  The bond shall be 
required to be entered into prior to the extraction operation authorised by this 
consent commencing on-site. 

 
 (Note: It shall be the responsibility of the consent holder to contact 

Mr Slowley, PO Box 744, Invercargill, telephone (03) 214 0042, regarding the 
approval of the bond document).   

 
30. That the consent holder shall ensure that a copy of this resource consent is 

made available to any contractors, or persons other than the consent holder, 
who may be undertaking work on the site, in order that they are aware of 
these conditions.  (This is important as it is noted that much of the excavation 
and extraction activity undertaken for Takitimu Coal Limited is via 
contractors). 

 
31. That the monitoring of the conditions of this consent shall be undertaken by 

the Council on an annual basis for the duration of this consent.   
 
 All actual and reasonable costs of this monitoring shall be a cost recoverable 

by the Council in accordance with Section 36 of the Resource Management 
Act 1991. 

 
 If, as a result of this monitoring, additional visits are necessary due to 

non-compliance with the conditions of this resource consent, then any such 
additional monitoring visits will also be a cost recoverable by the Council, in 
accordance with Section 36 of the Resource Management Act 1991.   

 
32. That the Council reserves the right to review the conditions of this consent, for 

a period of five years from the granting of the consent as provided for under 
Section 128 of the Resource Management Act 1991.   

 
 Specifically, this review condition is to enable the Council to ensure that the 

conditions of this consent do not become irrelevant, out-dated or inadequate, 
and to enable Council to address any unanticipated adverse environmental 
effects which may arise from the exercise of this consent.   
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 Those conditions which the Council may address with respect to this review 
condition are: 

•  Condition 3 - relating to hours of operation 

•  Conditions 17 - 23 - relating to noise and blasting 

•  Conditions 24 - 29 - relating to rehabilitation  

•  Condition 31 - relating to monitoring 
 

 This review will also consider the following matters: 
 
 (a) To assess the adequacy of the formation of the intersection of 

Company Road and State Highway 96. 
 
(b) Dealing with any other adverse effect on the environment that it is 

appropriate to deal with at a later stage, particularly in respect of the 
traffic that is generated by the activity. 

 
Advice Notes: 

 
A1. The resource consent holder is responsible for ensuring that no debris from 

the extraction sites is deposited on to Council’s roading assets within this 
vicinity.  Should this occur, in accordance with Council’s Roading Bylaw 2008 
and Roading Policy, Procedure No. 4 (Debris on Road), the resource consent 
holder will be required to reimburse Council the cost for undertaking any 
necessary remedial works. 

 
A2. The resource consent holder is responsible for obtaining any such additional 

resource consents as may be required for this activity.   
 

A3. In addition to the conditions of resource consent, the Resource Management Act 
establishes through Section 16 a duty for all persons to avoid unreasonable 
noise.  A similar responsibility exists under the Health Act 1956. 

 

A4. It is the consent holder’s responsibility to comply with any conditions imposed on 
the applicant’s resource consent prior to and during (as applicable) exercising 
the resource consent.  Failure to comply with the conditions may result in 
prosecution, the penalties for which are outlined in Section 339 of the Resource 
Management Act 1991. 

 

A5. Any application to carry out work within the State Highway road reserve and 
an appropriate traffic management plan shall be submitted to, and approved 
by, the NZ Transport Agency’s Network Management Consultant, 
Opus International Consultants of Invercargill, at least seven working days 
prior to work commencing on the State Highway road reserve. 

 
 Furthermore, the works shall be inspected and certified as completed by the 

NZ Transport Agency’s Network Management Consultant, Opus International 
Consultants of Invercargill, immediately upon completion of any works carried 
out within the State Highway road reserve. 
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5. Reasons for this Decision 
 

The Act requires that I set down the reasons for my decision.  It also requires that I 
record a number of other matters, being the relevant statutory and plan provisions 
considered, the principle issues in contention and the main findings of fact. 
These matters are dealt with in the discussion below.   
 
Mr Roy’s report identified the subject site as being located partly within the Nightcaps 
Urban Resource Area but mostly within the Hills Rural Resource Area identified in 
the Southland District Plan.  His report also set out the relevant rules (being 
Rules PRA.4 (iii) and PRA.8) that apply to the proposal.  He noted that the land 
disturbance component of the proposed activity is a discretionary activity while 
exceeding the noise standards of Rule PRA.8 is a non-complying activity by virtue of 
Section 2.2 of the Plan.  He went on to say that applying the highest activity 
classification to the proposal would dictate it being classified as a non-complying 
activity.  
 
However, neither Mr Beatson nor Mrs Scott agreed with his assessment.  As noted in 
Section 4 above, Mr Beatson submitted that the default rule for non-compliance with 
the noise standard does not apply in this case because mining activities are already 
provided for as discretionary activities.  He also highlighted the fact that the effects of 
noise are specific assessment criteria for mining activity. 
 
I tend to agree with Mr Beatson’s argument on this point.  Rule PRA.4 (iii) does not 
require compliance with any other rule in the Plan as a prerequisite to mining being a 
discretionary activity.  It would be illogical to apply a different activity status to an 
effect of an activity such as mining that is different to the status of the actual activity.  
Mining activity has a wide range of effects and different land use components 
(for example, noise generation; traffic generation; earthworks; road construction; 
temporary storage; building construction; stockpiling of soil and overburden; 
quarrying; signage and so on).  Categorising each effect/component differently would 
not assist in the efficient administration of the consent process.   
 
What also seems to have been missed is that part of the works is located within the 
Urban Resource Area (at least one of the water treatment ponds appears to be 
located within this zone).  Rule URB.4 is likely to apply here.  It identifies activities 
that store noxious, hazardous, or objectionable waste as a discretionary activity.  
If that does not apply, then Rule URB.2(b) would apply.  Non-residential activities are 
permitted provided they comply with the rules set out in Rule URB.6.  It would seem 
that the settling pond most likely complies with the relevant standards of that Rule.  
 
However, that does not have a significant bearing on this decision as I agree that the 
activity as a whole is a discretionary activity.  Even if that position is ultimately proved 
wrong, and the activity is deemed to be a non-complying activity, I am satisfied that 
the proposal passes through the objectives and policies gateway tests of 
Section 104D.  
 
Both planners concluded that the proposal was not contrary to the relevant objectives 
and policies of the District Plan.  The Plan specifically identifies the coal resource 
within the District and notes that “the long term outlook for coal in the District is 
good.”  It contains an issue at page 23 that specifically recognises the “need to 
enable the efficient use and development of the District’s mineral resources while 
avoiding or mitigating adverse effects on the environment”.   
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Mr Roy confirmed at page 18 of his report that the District Plan anticipates such 
activities in the Rural Resource Area and on that basis he did not consider the 
proposal to be “contrary to the objectives and policies of the Plan”.  The Courts (see 
LRG Investments v Christchurch City Council CO64/98) have also confirmed that 
discretionary activities are contemplated by the Plan and are therefore considered an 
efficient use of resources.  
 
With respect to the objectives and policies relating to noise, I agree with Mrs Scott’s 
view that the proposal meets the outcome sought by the noise standards contained 
within the Plan.  On that basis, I accept that the proposal cannot be contrary to the 
Plan’s objectives and policies that address the effects of noise. 
 
In relation to the environmental effects of the proposal, I note that discretionary 
activities do not need to meet the Section 104D test that adverse effects must be no 
more than minor.  The Act in fact anticipates that consent can and will be granted for 
activities that generate adverse effects.  This is reflected in Section 5, the purpose of 
the Act, which requires people and communities to avoid, remedy or mitigate adverse 
effects on the environment when providing for their social, economic and cultural 
wellbeing.  This does not require total avoidance of adverse effects or reduction of 
the effect to “minor”.  This must be borne in mind when considering whether this 
proposal promotes sustainable management.  
 
Both planners were of the opinion that adverse effects will be no more than minor if 
the appropriate conditions are attached.  The main area of contention related to the 
ability to operate the mine for 24-hours a day, Monday through to Friday.  The main 
concern around this related to noise effects.  However, Mr Camp’s evidence was 
compelling in this regard and was accepted by both Mr Goodwin and Mr Sarfaiti.  
He was confident that with the imposition of the conditions he proposed, night-time 
noise generated by the mine would be well within the District Plan’s stated night-time 
limit of 40 dBA.  
 
I agree with Mr Sarfaiti’s comment that mere compliance with the noise standard 
does not necessarily mean effects will be minor.  However, the evidence of 
Mr Pilcher and Mr Spring confirmed that the ability to operate 24-hours, at least in the 
first year or two of the mine’s life, was critical to the viability of the mine.  
As Mr Goodwin noted, the promotion of sustainable management requires a range of 
factors to be considered when determining resource consent applications.  In this 
case, it is reasonably clear that mining is an important component in the Nightcaps 
community providing for their social and economic wellbeing.  As Mr Philpot put it, 
“Nightcaps is a coalmining town and always will be”.  Given this, and the fact that the 
mine has a relatively short life, I have formed the view that any negative effects of 
allowing the mine to operate 24-hours from Monday to Friday will be outweighed by 
the benefits to the community.  In any event, the evidence indicates that with the 
appropriate conditions in place, adverse effects of a 24-hour operation will be 
minimal.  
 
Furthermore, as Mr Beatson noted, no submitter raised any concern with the 24-hour 
operation.  Ms Ahern’s main concern with noise appeared to relate to the use of the 
haul road and the rail load-out facilities.  As I advised at the hearing, the use of the 
load-out facility is already part of the existing environment and I do not have any 
ability to address any noise it may generate through this process.  With respect to the 
haul road, Mr Camp was confident that noise from its use would not be an issue.  
While Mr Camp said it was not necessary for noise mitigation purposes, the 
landscape bund to be constructed adjacent to the haul road will also provide an 
effective noise barrier. 
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Ms Ahern’s other key concern related to the visual impact of the mine.  Open cast 
mining obviously alters the landscape within which it occurs.  Most people generally 
perceive the visual impacts of such mining to be adverse to one degree or another.  
However, only one submitter (Ms Ahern) has raised the visual effect of the mine as 
being of concern.  I suspect this lack of concern comes from the fact that coalmining 
has always been a part of Nightcaps and the community has witnessed the 
applicant’s efforts with the rehabilitation process at the existing mine.  So while the 
adverse visual effect of the mine may be relatively significant, the community is 
generally accepting of it.  It must also be acknowledged that the life of the mine is 
relatively short and the site will be rehabilitated once mining ceases.  As a 
consequence, the long term visual effects of the proposal will be no more than minor.  
The applicant has also proposed a number of measures to mitigate (as far as it is 
practical) the visual effects of the mine as it is worked.  These have been imposed as 
conditions of consent.  
 
The other key area of concern raised by submitters, in particular by the Nightcaps 
Child Health Concerns Association (“NCHCA”), was the generation of dust.  
While the bulk of Ms Barrett’s submissions on behalf of the NCHCA was not relevant 
to the land use aspects of the proposal, there is an overlap between the functions of 
the Regional and District Council’s in respect to the management of dust.  However, 
much of Ms Barrett’s evidence related to supposed non-compliance with the 
applicant’s Regional Council air discharge permit for the existing mine.  Mr Marnane 
clarified that non-compliance had not in fact occurred and explained how the new 
dust suppression system worked.  Since the installation of that system, no complaints 
regarding dust had been received (I note here that Ms Barrett’s video footage 
showing dust coming off the existing site was taken before the dust suppression 
system was fully operational).  Mr Marnane advised that a similar dust suppression 
system would be installed at the new mine.  Mrs Scott also took me through the 
conditions that have been attached to the applicant’s air discharge permit from 
Environment Southland.  These are comprehensive and will ensure that dust is 
appropriately managed at the site.  
 
Ms Ahern was also concerned that the mine would have a negative impact on the 
value of her property.  The Resource Management Act does not consider the effect 
that a development may have on the value of properties in proximity to an application 
site as an effect to be considered unless it results in an economic effect upon the 
District.  Case Law (see Chen v Christchurch City Council C102/97 and Goldfinch v 
Auckland City Council A66/95) has, however, noted that a change in property values 
may be a symptom of actual or perceived amenity effects.  The Environment Court 
has generally concluded that taking into account any effects on property values is 
tantamount to double counting.  
 
While it is accepted that mining activity in general does have an impact on amenity 
values, in this case I agree with Mrs Scott where she stated that “the adverse effects 
on the environment are able to [be] sufficiently avoided, remedied or mitigate so as to 
render the effects beyond the boundary of the site as being no more than minor.”  
A comprehensive set of conditions were agreed at the hearing and have been 
imposed to ensure that amenity values within Nightcaps are appropriately 
maintained. 
 
I tend to think that Mr Beatson’s point that closure of the mine would have a 
significant negative impact on property values within the town (and associated 
amenity values) is a very valid one.  This consent effectively allows for the 
continuation of the existing mining activity on the edge of the town, albeit in a 
different location.  Mining, as I heard from several submitters, is vital to economic and 
social wellbeing of this community.  
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As a consequence, not allowing mining activity to occur at Nightcaps could have a 
negative effect on property values (and associated amenity values) within the town.  
This may well be an example of a property value effect that the Environment Court 
considers appropriate to consider in the context of sustainable management. 
 
Turning to the other relevant planning documents, both Mr Roy and Mrs Scott 
addressed the relevant Environment Southland planning documents and the 
Ngāi Tahu ki Murihiku Natural Resource and Environmental Management Plan 2008.  
Neither planner found the proposal to be inconsistent with any of these documents.  
 
They also assessed the proposal against Part 2 of the Act and concluded that the 
proposal did not compromise or conflict within any of the provisions contained within 
Sections 6, 7 or 8.  I accept their findings on both matters. 
 
In conclusion, I believe the proposal, subject to the conditions attached, appropriately 
addresses landscape, noise and general amenity issues.  There is obvious 
community support for the continuation of mining in the area.  Mining is clearly an 
important component in the Nightcaps community providing for their social and 
economic wellbeing.  Consequently I am of the view that the proposal promotes the 
sustainable management of natural and physical resources and consent has been 
granted accordingly. 
 
 

6. Right of Appeal 
 
In accordance with Section 120 of the Resource Management Act 1991, the 
applicant and/or any submitter may appeal to the Environment Court against the 
whole or any part of this decision within 15 working days of the notice of this decision 
being received.  The address of the Environment Court is: 
 
The Registrar 
Environment Court 
PO Box 2069 
CHRISTCHURCH 
 
Any appeal must be served on the following persons and organisations: 
 
•  The Southland District Council; 
•  The Applicant; 
•  Every person who made a submission on the application. 
 
Failure to follow the procedures prescribed in Sections 120 and 121 of the Resource 
Management Act 1991 may invalidate any appeal. 
 
 
DATED at Dunedin this 4th day of July 2011. 
 
 

 
 
Allan Cubitt 
COMMISSIONER 
 


